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Aboriginal and tEaty fights are guaranteed equallyto both sexes

35. (4) Notwithstanding any otherprcvision ofthis Act, the abodgi-
nal and treatyrights referedto in subsection (1) are gualanteed

equallyto male and female persons.(96)

There is a lot ofmeaty stuff in section 35. But from the perspective of
rcgulation and culture, section 35(l) says it all. It states that the existing

Abodginal and treaty rights of the Abodginal Peoples in canada are

recognized and alfi rmed.

What does this mean? It means that, ftom a federal and provincial
government perspective, governments have lo recognize and affirm
rights and not take them away through regulation or subsequent activity
or activities. There is a legal principle from the Sparrowdecision (R. v
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It's Not Just Culture
It's a Constitutionally Protected Right

TtrE LANDscApE FoR TrrE A\,aERAGE FoREsrRy consultant has changed
dramatically in the last few decades with rcspect to regulation. We have

moved ftom the days oflittleto no regulation to todaywith more regula-

tionthan ever. One ofthe pdmaryissues influencing forestryregulation
today, along with eovironmental prctection, are Abodginal issues like
land claims and self-government.

We have seen everything from blockades, oegative media campaigns

and legal action all which have farreachingconsequences for the forestry
industry. Pan ofthe response from governmeril has been to introduce
or change regulation designed to address Abodginal Peoples and their
culturcs.

Before discussing balancilg regulation with culture,I think it is im-
portant to knowwhat culturc is, TheMerrirm-Websrerdictionarydefrnes
culture in part as, "the integrated pattern of human knowledge, belief,

and behaviour that depends upon the capacity forlearning and transmit-
tingknowledge to succeeding generations and the customarybeliefs,

social forms, and material ffaits ofa racial, religious, orsocial group."

The problem with this deflnition ofculture is that comes across as a

non-threatening concept.lt makes people think that culture is language,

dancing and crafts. One might think, "why should I, oi the government

for that matter, be worded about culture? We live in a society that allows

people to be who they are by providing freedom of religion and all man-
nerofother freedoms."

This in turn can make forcstry consultants think, "Itwill be easy to
balance their culture with regulation and the rcgulato$ will be happy

with me.I will get my permit and things will proceed as planned."

However, this is not the case and is a total underestimation ofwhat we are

actually dealing with.
To get to the root ofwhat we are really dealing with we need an

equation. Culture equals something? Cultur€, in the case ofAboriginal

Peoples, equals constitutionallyprotected legal dghts. These legal rights
are the leverage thatAboriginal peoples have to protect their cultures.

Below is Section35 ofthe Constitution ofCanada. B€ sure to payparticu-

Iar attention to section 35(l).

Rights 0lTho Ab0riginal Peo!les 0l Canada

Recognition ofexisting aboriginal and treaty rights

35. (1) The existing aboriginal and treatyrights ofthe abodginal
peoples ofCanada are hereby recognized and affirmed.

Definition of "aboriginal peoples ofCanada"
35. (2) InthisAct, "aboriSinal peoples of Canada" includes the

Indian,lnuit and Mdtis peoples ofCanada.

Land claims agreements

35. (3) Forgreater certainty, in subsection (1) "treatyrights"

includes rights thatnowexist bywayofland claims agleements or

maybe so acquired.
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an independent power producer or a biomass producingflrmthe
next. Exposureto these oppofiunities provides perspectives for
young professionals as they lvork at defining their ca reers.

And of cou rse, lifestyle plays a big role for those forest professionals

working for consulting firms. There is typicallyflexibility to work long

shiftsandthen take extended holidays, thus capitalizing on busy and

then quiel periods. Consultants can locate the'nselves in central loca-

tions, be based in hone offices ifdesired, pursue work close to home or
travel far andwide iftbat istheirchoice. This means theyhave choices in
how to balance work and family in a way that suits tllem best. Many peo-

ple choose the consulting lifestyle to enjoy the small company work envi-

ronment, preferring itto the larger employers and the politics they have.

As service providers, employers andmembets ofthe community, consult-

ing forestry firms are ke)' to the ongoing operation ofthe BC forest indus_

try, providingvaiuableskills, experience, maDpowerandflexibility.'1
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Sparrow [1990] S.C.R. 1075) thatstaiesthat anyproposed government

regulation thatinfringes onthe exercise ofAboriginal rights must be

constitutionally justifi ed.

Further, the Delgamuukwand GisdawaySupreme Courtdecision of
December 1997 stated thatAbo ginal title and rights exist and govern-

ments must design regulationsto avoid infringing on constitutionally
protected rights. Keep in mind thatfrom the cou rts perspective the
discussion about whetherAboriginal rights exist is closed. The Supreme

Court ofCanada has required the government to shift their focus to a

process ofdellning those existing Aboriginal and treaty rights through
regulatio n, consultation, or treaty and reconciliation negotiations.

It fotlows then thatAboriginal Peoples for the most part look at

the world through section 35 glasses and ask dremselves a simple

question. "Does this regulation and subsequent activity, forestryfor

example, infringe on the exercise ofour constitutionally protected

rights?" Ifthe regulatjon or subsequent activity does infringe then

theyhave legalremedynot available to people ofother cultures.

One potential remedy is to go to court and seekjudicial reviews

challenging permits usually on the basis oflack ofconsultation.
Such judjcial reviews cantie projects up for lengthy periods of time
i ncu rrj ng huge project delay costs as well as associated legal fees.

whatthen canyoudo to balance culturewith regulation? Change

the focus from cultureto constitutionally plotected legal ights and do

whate\€r it takes to avoid infringing on constittltionallyprotected rights.

The keyis to $'ork effectivelywith Abodginal Peoples early and often,

avoid infringing, seek accommodation anddon't assumethat by simply

ful6lling tegal and regulatory requirements that projects will proceed

asyou wish. Lots have triedthis approach and manyhave failed. '-
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